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Shirley M. Bingham - Overtine compenaztion

DIGEST: '

1. FEmployee alleged that she was coapelled to
perfora substantlal amounts of overtinma
because her superiors assigned her &n
ebnoranl workload. Her clatm is denied.
since she failed to show the work was
ordered or induced by am official who had
authority to order or approve overtime
gnd fallad ot refusced to do 5o.

2, Although Fair Lzbor Standards Act of 1938
hes been amended to anply to Tederal
eaployees, professional esployees are
exeapted from application of the overtine
provisions of the Act. 29 U.5.C,

213(a) (1) (19702,

This decision is in response to a reguest for a reconglderation
of the disallewance by our Traasportation end Claims Division (TCD) of
a claim subnitted by Shiriey N. Binghan, an employee of the Hatlonal
Lebor Felations Board (ALuB), for overtime copensatiomn,

Mg, Bingham states that since July 1, 1970, she served as a Com~
plignce Cfficer, an attormey position, in District 2 of the lationsal
Labor Relatlons Boaxd. She contends that, sltlioucn she was not explic-
ftly ordered to work .overtime either crally or In writing, sha head ne
alterpative but to do so in oxder to retain her positiom id good stand=
ing. She states that position cutbacks, a heavy case load, lack of
instruction in dutics, and lack of ovderly ofiice procedures were face
tors wnderlying the circuwistances waich compelled hax to perfora over=
time work. She further states that she vas prohibited from referring
her problens which coused her to wor's overtime to the Kegional Divector
by the Regicnal Attoraey. TCD, in Settlement Certificate Z-2137042,
July 15, 1974, disallowed the clzin because the overtime worlk was nei~

5549

ther outhorized or approved es requived by 3 U.S.C. 30554 (1970).

Ms. DBincham has implied that veceat ancidments to the Fair Labor
Standards Act of 1938, 29 U,S,C. 201-219 (19790), by the Falr Labor
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Standards Amendments of 1974, Pub, L. 93-259, B3 Stat. 55, vould male
the Act applicable to her. Ms, Binghoem exrs in this contention, howe
ever, since persous employed in a professional capacity are excupted
from the overtima provisions of the Fair Labor Standards Act,

29 U.5,C. 213(a)(1) (1970).

The main thrust of Mz, Bingham's requast for reconsideration of
hor elainm s that she was compelled by her supervisoxrs to perform tha
overtime in order not to fall behind in the performance of her work,
Therefore, ve have considered whether her case falls within the ambit
of the ruling of the Court of Claims in Baylor v, United States,

198 Ct. Ci. 331 (1972). That case sumarizes the principles for
éstablishing vhether an employee may be paid overtime on the basis
that overtime was crdexed or {nduced by the employee's supervisors,

In Baylor the court stated in 198 Ct, Cl, at 359 the followings

"% ¥ % This case 13 fmportent in that it illustrates
the two extremes; that s, {f there is a regulation spee
tifically requiring overtime proaulgated by a responsible
official, then this constitutes ‘officially oxdered or
approved' but, at the other cxtreme, {f there is cnly a
"tacit expectation' that overtime is to be paerformed,
this does not constitute official order ox approval,

"In between 'tacit expectation' and a specific regulae
tion vequiring a certain nucber of minutes of overtine
there exists a broad range of factuval possibilities, wvhich
is best charactexized as 'morc then a tacit expectation.t
Where the facts show that there is more thaa enly & 'tacit
expectation’ that overtime be perfomued, such overtine has
been found to be compensable as having been 'officially .
ordered ox approved,' cven in the ebsence of a regulation
specifically requiving & certain number of ninutes of )
overtime. Where cmployces hava been !induced’ by their
superiors to perfownm overtime in order to effcetively
coaplete thelr assignments arn? Aes to the natura of theiy
caployment, this overtime has been held to have been
‘officlially ordered or approved' end therefore compensa-
ble. Anderson v. Unitsd Statcs, 136 Ct, CL. 365 (1950)

% & {Custons Border Patrol inspectors)y Adans v,
Unfted States, 162 Ct, Cl. 766 (1563) (Inspectors of
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the Border Patrol of the Imigration and Raturalization
sarvice); Bymes v. United States, 163 Ct. Cl. 167,
324 F. 2a 966 (1963), as crended, 320 F. 24 986 (1964)
(Investigators of the Internal Tievenue Servica Alcohol
and Tobacco Tax Division), In Rapp v. United States
% % 2/340 F. 2d 635 (Ct. Cl. 19€4)/ the court held that
the performance of overtime by employees of the Civil
Dafense Administration wos not voluntary but was
“#enduced! by tha employees' reasonable and understands- .
eble fear that they would jeopardize their positions if
they did not perform the additional after-hours duty.
The court concluded that the 'induced’ duty offlcer
tours were 'officlally ordered' and 'epproved' within
the mesning of tha Federsl Employeces Pay Act of 1943,

% % % [now codified at 3 U.S.C. 5542 (1970)/"

The court ia Baylor, at 360, also stated thats

“As & prerequisite in this type of case, plaintiff
has the burden of proving that the ovder orx approval te
perform overtine was issued by an official who had the.
authovity to do so. Douling ve United Stotes, 181 Ct,
Cl. 968 (1567); Bilello v. United States, 174 Ct. Cl,
1253 (1966); Albrirht 3 & ¥ /v, Lnlted States, 10L Ct.
Cl, 356 (1963)/. ¥ % %"

The court in Billello, sunya, stated at 1257, the followingt

“The comon denoninator devived fyom these results
{3 that a regulation vequiring approval of overtima by
a dosignated official before it cen be paid is blnding
on cloiments unless th2 reguletion is unreascenable or-
tha official who has wititield fowmnal written epproval
has nevertheless asctively Induced and encouraged the
overtime. lexe lmowledpe on his parg, without affir-
matlive indvcement or wrltten sanction, would not sceam
to be sufficient, & %'

In order to determine whether Ms., Bingham is entitled to overtime
conpensatlon, it is necessary U0 detenuine whether she was ordered ox
induced to perfoma the work inm question by an officlal who had suthore
ity to order or gpprove ovortina work. ‘he record indicates that such
authority vas vested {n the Regional Director and that he was vequired
to obtain approval of tha ceatral office vhen the wvorkload of a staff
meaher required oxtended porlods of overtlae.

“ 3 -
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The c¢latmant has atated that she obtained her appointment on
July 1, 1970, and subsequent to that date appesled to the Regional
Attorney, a Mrx. Harvey Letter, for assistance, astating that the overw
time work necessitated by har job was injurious to her health, She
further stated that MHr, Letter would not provide such assistance and
explicitly ordered her not to discusa haxr nced for assistance with
the Regional Director. She further stated that lirs Letter left tha
HLRB in 1972, It is clecr from lis. Dingham's own etatemecnts that
thera vas no reason that she could not have dlscusscd hexr need for
assistance with the Regional Director subsequent to Yr. Letter's
doparture. For the period prior to Hr. Letter'sa deperture, his
injunction not to discuss the matter with tha Regional Directox
ghould have been sppealed. 4s the court in Bilello stated, at 174
Ct, Cl. 1253, in a similax situationes

W% W@ Administrative efficlency requires ohser=
vanca of oyderly forms, aund by voicing thelr dcmands
through proper chaunels the plaintiffs conceivably
could have sccured a ruling which would bhave resulted
eithor in en vrder for overtime compensation cor in a
Justified refusel oa the part of the plaintiffs to
continue performing overtime work without compensation,”

- Thero is no indicatfon in the record that Ms, Dinghem claimed any
overtime prior to Hay 7, 19764, when cghe sent a mesorendum to the Reputy
General Counsel of the KLRB, In that comaunication she made kaown hex
problems and requested overtimae compensation. That request was dealed
by a memoranduma dated Junme 14, 1974, on tha basis that the cvertime had
not bean officially oxdered ox approved. Subsequeatly, on Aujust 29,
1974, she requested the Reglenal Director to approve the overtime in
question, Oa December 20, 1974, the Fegional Divector denied her over-
time compoensation and adwmonighed her for mot discussing ber problems
with him earlier, '

In view of the above, we cennot gtate that Ma, Bingham has net the -
prerequisite, as set forth in Daylor, supra, of proving that she wes
ordered or induced to perfomrm overtime by an oificlal who had authority
to do so. In fact, the record indlcates that the official who did have
authority to corder or approve overtime, the Reglonal Director, hzd no
knowledge of tha problem, and therefore could not have induced the
" overtime.

Accordingly, the disallowance of tha clalm for overtime compensa=

¥a. aha . ;
tion by Ag Biughaa 18 eustained PauT G. Dembling

For the Comptroller General
of tha United States
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